THE LAW 


CONSTITUTIONAL LAW 

Should Religion Be Taxed? 

In her attack on the U.S. tradition 
of granting tax exemption to church- 
owned property, Atheist Madalyn Mur- 
ray O’Hair filed a widely watched suit 
in Maryland that no constitutional 
scholar can lightly dismiss. Such exemp- 
tion, she argued, hikes taxes for other 
property owners and violates the First 
Amendment because it amounts to tax- 
ation in support of religion. 

Last week the Maryland Court of 



Appeals unanimously rebuffed Appel- 
lant O’Hair (who now lives in Mexico). 
But in speaking for Maryland’s highest 
court. Judge Reuben Oppenheimer 
frankly conceded her basic point. “Eco- 
nomically,” he said, religious organiza- 
tions “are in the same position as though 
they paid taxes to the city and state and 
then received back the amounts paid in 
the form of direct grants.” Moreover, 
“members of the general public pay 
higher taxes than they would if the 
exemptions were not in effect.” 
“Logically, this argument is strong,” 
continued the judge. But logic “is a min- 
ion of the law, not its master.” More 
important, such exemption aids “the 
general welfare, apart from any benefit 
that religious organizations derive from 
it.” Many church activities bring “sub- 
stantial benefit to the community, such 
as aid to the poor and aged, day nurs- 
eries, care of the sick, and efforts to 
eliminate racial inequalities. Programs 
such as these serve public needs; the 
performance of these functions by pri- 
vate agencies saves the state the expense 
of providing the same services.” 

Not only is it impossible to separate 
the secular from the nonsecular in such 
church activities, said Oppenheimer, but 
tax exemption is well established for 
other charitable organizations perform- 


ing the same kind of services. If reli- 
gious groups were forced to give up ex- 
emptions, he concluded, “serious ques- 
tions of unconstitutional discrimination 
might arise.” In short, despite logic, 
Maryland believes that the Constitution 
can and does permit this particular re- 
ality of U.S. life. Whether Maryland is 
right must still be decided by the Su- 
preme Court — if, and when, it consid- 
ers Mrs. O’Hair’s appeal. 

DOMESTIC RELATIONS 

Choosing Parents in Iowa 

“The primary consideration is the 
best interest of the child,” declared the 
Iowa Supreme Court in the case of 
Mark Painter, 7. “It is not our preroga- 
tive to determine custody upon our 
choice of one of two ways of life.” 
Then, seizing the prerogative it said it 
did not have, the court took Mark away 
from his “bohemian” father, Writer- 
Photographer Harold W. Painter, 34, 
and gave him to his “conventional” ma- 
ternal grandparents, Dwight and Mar- 
garet Bannister, both 60. Rarely has a 
custody decision hiked legal eyebrows 
higher across the country. 

Father v. Father. Bohemian Harold 
Painter is, in fact, a bright, creative 
Californian with a superficially rootless 
history: his parents were divorced dur- 
ing his infancy; he grew up in a foster 
home, joined the Navy at 17, later quit 
college to become a newspaper reporter 
in Alaska and the state of Washington. 
In 1957 Painter married a fellow An- 
chorage reporter, Jeanne Bannister, de- 
spite Jeanne’s parents’ disapproval, and 
the couple lived and wrote together 
happily in Pullman, Wash. One day in 
1962, while Painter stayed home tend- 
ing Mark, his wife drove their daughter 
to nursery school; the car skidded on an 
icy road and Jeanne and the little girl 
were killed in a head-on crash. 

Distraught, and anxious to give him- 
self and his son a chance to recover 
from the tragedy, Painter sent Mark 
to live temporarily with his wife’s par- 
ents on their 80-acre farm in Ames, 
Iowa. In the fall of 1964, Painter mar- 
ried his second wife, Marylyn, an artist, 
a Phi Beta Kappa Berkeley graduate 
and a former Red Cross worker in Ja- 
pan and Korea. The newlyweds moved 
into a ramshackle old Victorian house 
in Walnut Creek near San Francisco and 
concentrated on turning it into a warm, 
imaginatively decorated home for them- 
selves and Mark. Formerly night copy 
editor of the Oakland Tribune, Painter 
switched to freelance writing and be- 
came a $167-a-week designer of visual 
aids at the 2,000-boy Job Corps center 
in nearby Pleasanton. To Center Direc- 
tor Steve Uslan, Painter is “uniquely suit- 
ed” to his job. “His ability to draw kids 
out of their shells is quite remarkable.” 
The happy father thought it was time 
to bring his son home. By then, though, 
the Bannisters had grown deeply fond 


of Mark; they resisted all requests for 
his return. Last June the Painters tried 
to retrieve the boy at his school in 
Ames. After being rebuffed by school 
officials, they filed a writ of habeas 
corpus in the county district court, 
which ordered that Mark be sent back 
to his father; pending the Bannisters’ 
appeal, Mark stayed in Ames. 

Yen for Zen. In upholding that ap- 
peal, the Iowa Supreme Court relied 
heavily on the opinion of Iowa State 
University Child Psychologist Glenn R. 
Hawkes, who said he had “spent ap- 
proximately 25 hours acquiring infor- 
mation about Mark and the Bannisters,” 
but admittedly dug up little or no infor- 
mation about the Painters. According 
to Hawkes, Bannister has become so es- 
tablished as Mark’s “father figure” that 
the odds are “very high” the boy “will 
go wrong if he is returned to his father.” 
Speaking for the court, Justice Wil- 
liam C. Stuart noted that the gentle, 
ailing, “highly respected” Mr. Bannister 
“has served on the school board and 
regularly teaches a Sunday-school class 
at the Gilbert Congregational Church.” 
By contrast, Justice Stuart pointed to 
Painter’s seven jobs in ten years, as- 
serted that he is “either an agnostic or 
an atheist and has no concern for formal 
religious training. He has read a lot of 
Zen Buddhism.” Though Marylyn is a 
Roman Catholic, the couple planned to 
send Mark to a Congregational church 
“on an irregular schedule.” Painter, 
added Stuart, is “a political liberal.” 
Stability v. Stimulation. What kind of 
life would Mark have with his father? 
“We believe it would be unstable, un- 
conventional, arty, bohemian and prob- 
ably intellectually stimulating,” an- 
swered Justice Stuart. Although the boy 
“would have more freedom of conduct 
and thought, with an opportunity to 
develop his individual talents,” Stuart 
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